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BEFORE THE sTATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A
In the Matter of the Appeal of
MODERN BARBER COLLEGES; |NC
Appear ances:
For Appel | ant: W liam Pinney and william Conklin,

Attorneys at Law

For Respondent: A Ben Jacobson, Associate Tax Counsel

OPI NI ON

This appeal is made pursuant to section 25667 of,
the Revenue. and Taxation Code from the action of the Franchise
Tax Board on the protest of Mdern Barber Colleges, Inc.
against a proposed assessnment of additional franchise tax
In the amount of $3,560.47 for the income year.1959.

The question presented by this appeal is whether
appellant's failure to file a HJTFLy franchi se tax return
for the income year 1959 precluded i'ts using the installnent
met hod of reporting the gain realized on thesale of its

~assets in that year.

_ . Appellant, a California corporation, was engaged
In operating a barber school in San Francisco. |ts president
and sol e stockhol der was E.Im.RomUmon,nOMIdeceaseJ?

On Decenber 12, 1?%9, appellant sold all its assets
. for $65,000, under an installrent sale agreement. E. ™
Robi nson's son was a practicing attorney. He was named
escrow holder for the sale and all the corporate assets,
|nclud|n? its cash on hand, were turned overto him He was
to transfer the corporate assets to the buyer, receive the
paynents from the buyer, and Fay the existing liabilities .
of the corporation,, = A paynent of $18,000 was received in 1959.
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_ 111 feelings devel oped between E. M. Robinson and
his son subsequent to the sale of the business. In early
March 19560, an accountant prepared appellant's California
franchise tax and federal 1ncome tax returns for the incone
year 1559 and mmiled them to the son, requesting himto wite
checks on the escrow funds by March 15, 1960, in payment of
the 'conputed taxes. Though he raised sone questions about
the accuracy of the returns, the son nevertheless agreed to -
wite the checks and file the returns as requested. On
March 15, 1960, the date the tax returns were due, he tele-
phoned his father and tol'd himthat he had changed-his m nd,
and was not going to file the returns or pay the taxes shown
thereon to be due. E. 14, Robinson asked himto at |east put
the returns in the nail that day and, nothing further being
heard, assumed that this was done.

The dispute between E, M. Robinson and his son over
t he business and the escrow resulted in litigation later in
1960. During the latter part of that year respondentnail ed
several notices to appellant, which stated that no'return
had been received and demanded the filing of a delinquent _
return. On January 3, 1961, after settlement of the difficulties
whi ch had arisen between father and son, appellant filed a
California franchise tax return for the income year 1959. In
that return aﬁpellant reported its gain fromthe sale of the
business on the installment basis. Respondent denied appellant
the right to use the installment nethod, treating the entire
gain on the sale as taxable in the income year 1959.

The installnment nethod provides a neans whereby
a taxpayer may reRort as income in any one incone year a
portion only of the total gain realized froman install nent
sale. (See Rev. & Tax. Code, §§ 24667 and 24668,) It is.
not disputed that the sale in question neets all the require-
ments for treatnent under the installment method which are set
forth in the above'cited sections of the Revenue and Taxation
Code and the related regulations. (See Cal. Admn. Code, tit.
18, reg. 25291-25293(a) t0 -25291-25293(c), i ncl usive.)
Respondent contends,  however, that appellantts failure to el ect
to use the installment method in a timely filed return for the
I ncone year 1959 resulted in a forfeiture of its right to report
gain fromthe sale of its property on the installnent basis.-

pellant contends that it at all tines acted 'in

~good faith inits attenpts to file a timely tax return with

respondent; and that the failure to do so was through no

fault of its own but was due to the actions of a recalcitrant
escrow hol der. A?pellant urges that, wunder these circunmstances
the fact that it failed to make its election in a timely filed
return was excusable and should not preclude its subsequently
‘reporting the gain realized fromthe sale of its business on

the installnent basis.
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Earlier interpretations by the United States Tax
Court of federal incone tax provisions substantially simlar
to those sections of the Revenue and Taxation Code w th which
we are here concerned, did establish the rule that a taxpayer's
right to report gain froman installnent sale on the install-
ment basis was conditioned on his nmaking an election to doso
on a timely filed tax return for the year of sale. (See, e.g.,
Sarah Briarly, 29 B.T.A 256; u. T. Thrift, Sr., 15 T.C. 366;
W, A _Treland, 32 T.C. goL,) Thrs—strict Tute ftas been changed,
nowever, by nore recent decisions of the Tax Court and other
federal courts, which have held that where the facts and cir-
cunst ances of the case warrant a deviation, a taxpayer's
failure to make an election in a timely filed return for the .,
year of sale is not fatal to his right to use the installnent
met hod of reporting gain.

, Some of the cases wiiich have allowed the use of
the installnment nethod in spite of the taxpayer's failure

to make an election in a tinely return for the year of the

sal e have based their decisions on grounds such as the existence
of good faith (Scales v. Conm ssioner, 211 F.2d 133; United
States v. Eversman, 133 F,2d 261; John F. Bayl ey, 35 F€—238),
someone'!s | Madvertent om ssion (Hormberger v. Conm ssi oner,

289 F.2d 602), or an honest error (JONM P. Reaver; 42 T.C72).
In 1964 the Court of Appeals for theFrftirCrcurt held in

Baca V. _Conmi ssioner, 326 r.,2d 189, that the privilege of

installment reportln? wi || not be denied a taxpayer even

though he negligently failed to file a tlﬂElY return for the
ear of sale. This sane position has recentzy been adopt ed
y the Tax Court in F. E. MceGillick Co., 4Z T.C 1059.

Basi ng our decision upon these nmost recerit authorities,
and rechgnizing the liberalizing trend which is evidenced therein,
we conclude that appellant's failure to file a timely 'franchise
tax return for the incone year 1959 did not bar it fromlater
utilizing the installnent nethods of reporting the gain realized

fromthe sale of its business in 1959,

ORDER

Pursuant to the views expressed in the opinion of
"the board on file in this proceeding, and good cause appearing

t her ef or,
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| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
?ursuant to section 25667 of the Revenue and Taxation Code,
hat the action of the Franchise Tax Board on the protest of
Modern Barber Colleges, Inc., against a proposed assessnent
of additional franchise tax in the anount of $3,560.47 for
the incone year 1959 be and the same is hereby reversed.

Done at  Sacranento , California, this I2th
day of May , 1965, by the State Board of Equali zation.
- .'J .
(.“ \. \ fy"/ i ;o \..T/“ v ‘ . .
Vs [ A~ 7, Chairman
= D ’ ] .;'\, ~ ",Ji 3 \'; . .
Y1 ‘i'\/‘/\’~-~/fa.ﬂ¢-}:. , Member
S ST 2 o
5 (?/)/Z@‘ZQJ//@/L‘ , Member
e Y ekl T
e //) -t *, Member
. Menber

Attest: <7 e | Secretary
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